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DETAILED ACTION 
Claim Rejections - 35 USC § 102 

1. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

2. Claims 1-3, 6, 8-13, and 16 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Scheiner et al. (U.S. Patent No. 6,415,183), herein Scheiner. Regarding 
claims 1, 8, and 11, Scheiner discloses a method and apparatus for diaphragmatic 
pacing which includes ventricular sensing and shock channels (see col. 3, In. 59-60 and 
col. 4, In. 3-7), a controller (see col. 5, In. 63-67 and col. 6, In. 1-3), and thoracic 
impedance and diaphragmatic pacing channels (see col. 5, In. 65-67 and col. 6, In. 1-3). 
Further, the controller of Scheiner is programmed to deliver a shock pulse when 
ventricular fibrillation is detected and deliver a diaphragmatic pacing pulse when no 
respiratory activity is detected (see col. 6, In. 9-14 and 19-21). 

3. Regarding claim 2, Scheiner discloses that the diaphragmatic pacing channel 
may also be used to deliver cardiac pacing pulses (see col. 4, In. 7-9). 
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4. Regarding claims 3 and 13, Scheiner discloses that the diaphragmatic pacing 
pulse is on the order of 0.2 to 14 volts (see col. 4, In. 62-65), which is within the range of 
10 to 30 volts. 

5. Regarding claims 6, 10, and 16, Scheiner discloses that a diaphragmatic pacing 
pulse may be delivered during a ventricular refractory period after a ventricular sense 
(see col. 9, In. 29-30). 

6. Regarding claim 9, Scheiner illustrates in Figure 7 that a diaphragmatic pacing 
pulse may be delivered during ventricular fibrillation while the device prepares to deliver 
a shock pulse. 

7. Regarding claim 12, Scheiner discloses that the diaphragmatic pacing is 
delivered as pacing pulses to the phrenic nerve (see col. 3, In. 43). 

8. Claims 1-17 are rejected under 35 U.S.C. 102(e) as being anticipated by 
Casavant et al. (U.S. 2004/0088015), herein Casavant. Regarding claims 1, 8, and 11, 
Casavant discloses an implantable medical device for diaphragmatic stimulation which 
includes ventricular sensing and shock channels (see paragraph 28, In. 4-10 and 
paragraph 48, In. 12-14), a controller 114 (see paragraph 6, In. 1-3 and paragraph 57, 
In. 1-4), and thoracic impedance and diaphragmatic pacing channels (see paragraph 16 
and paragraph 48, In. 12-14). Further, the controller of Casavant is programmed to 
deliver a shock pulse when ventricular fibrillation is detected and deliver a 
diaphragmatic pacing pulse when no respiratory activity is detected (see paragraph 66 
and paragraph 94, In. 7-15). 
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9. Regarding claim 2, Casavant discloses that the diaphragmatic pacing channel 
may also be used to deliver cardiac pacing pulses (see paragraph 48, In. 11-12). 

10. Regarding claims 3 and 13, Casavant discloses that the diaphragmatic pacing 
pulses may be applied at an amplitude of 20 volts (see paragraph 59, In. 9-10), which is 
within the range of 10 to 30 volts. 

11. Regarding claims 4, 9, and 14, Casavant discloses that the controller begins 
charging an output capacitor of the ventricular shock channel when ventricular 
fibrillation is detected and a diaphragmatic pacing pulse is delivered while the output 
capacitor is charging (see paragraph 87, In. 1-4 and Figure 5). 

12. Regarding claims 5 and 15, Casavant discloses a feedback loop in Figure 5 that 
determines whether one or more shock pulses applied to the heart result in a 
termination of the ventricular fibrillation. If the fibrillation is still detected, the device of 
Casavant evaluates whether shock or pacing is required and delivers the specified 
therapy. Diaphragmatic pacing pulses are applied if it is determined that a previous 
shock pulse failed to terminate the ventricular fibrillation (see Figure 5). 

13. Regarding claims 6, 10, and 16, Casavant discloses that a diaphragmatic pacing 
pulse may be delivered during a ventricular refractory period of a ventricular sense (see 
paragraph 36, In. 16-19). 

14. Regarding claims 7 and 17, Casavant discloses that the controller begins 
charging an output capacitor of the ventricular shock channel when ventricular 
fibrillation is detected and a diaphragmatic pacing pulse is delivered while the output 
capacitor is charging (see paragraph 87, In. 1-4 and Figure 5), and a diaphragmatic 
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pacing pulse may be delivered during a ventricular refractory period of a ventricular 
sense (see paragraph 36, In. 16-19). 

15. Regarding claim 12, Casavant discloses that the diaphragmatic pacing is 
delivered as pacing pulses to the phrenic nerve (see paragraph 36, In. 16-19). 

Conclusion 

16. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. Stahmann et al. (U.S. 2005/0043772) which discloses a method 
for detecting and treating disordered breathing. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Tammie Heller whose telephone number is 571-272- 
1986. The examiner can normally be reached on Monday through Friday from 7am until 
3:30 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Robert E. Pezzuto can be reached on 571-272-6996. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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